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MINUTES OF THE CABINET MEETING

Monday, September 12, 1977

The twenty-sixth meeting of the Cabinet was called to
order by the President at 9:06 a.m., Monday, September 12,
1977. All Cabinet members were present. Other persons
present were:

Joe Aragon Tim Kraft

Landon Butler Bunny Mitchell
Zbigniew Brzezinski Dick Moe

Hugh Carter Frank Moore

Doug Costle Frank Press

Stu Eizenstat Charles Schultze
Jane Frank Jay Solomon

Rex Granum Charles Warren
Richard Harden Jack Watson

The President asked for comments, beginning with the
Secretary of Defense:

1. Dr. Brown said that Japanese Director General of
Defense Asao Mihdra will visit him tomorrow; Mr. Mihara
is here for a week-long visit to the United States.  Topics
to be discussed will include the Pacific security situation
and the United States' position on withdrawal of ground
troops from Korea. C

-—- Assistant Secretary of Defense for Internal
Security Affairs David McGiffert is in Europe consulting
with NATO about AWACS and enhanced radiation weapons. The
German Parliament debated the latter subject last week, and
Dr. Brown said that German Chancellor Schmidt may write the
President on the subject. He said that the Germans do not
want decisions concerning enhanced radiation weapons to be
made bilaterally--but rather with the larger European Commun-
ity sharing in such decisions.

-- The American Federation of Government Employees
(AFGE) voted four to one not to open their union to the
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STATUS OF PRESIDENTIAL APPOINTMENTS
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September 9§, 1877
Status of
Prior Report
9/2/77
.S. CIRCUIT COURTS
Appolnted. ..t i e 0 0
N YaT= R o Fa b R =Y T 11% 11
Nominations at Senate....e..eeeenne... 4 4
Nominations at White House.......... 0 0
Final Process at Justice.....vveu... 2 0
In Process at JUuSTiCe .. v vv i vevennnn 2 4
.S. DISTRICT COURTS
Appointed. .ot it i e 9 9
VO AN ISt vt v e te te b oo onn s eneenns 2y 24
Nominations at Senate. ..v..veeeeeeen.. B8 B
Nominations at White House.......... 1 0
Final Process at JUustiCe....ueeeueeeen 1 0
In Process at JUStlCe.. vvvv e eenenen. 4 5
.S. COURT OF CLAIMS
VAN C I S e vt vt vt et vt neneeaneenenees 2% 2
.S. ATTORNEYS (394 positions)
ADDPOINTEd. st ittt it ittt e e 39 39
Nominations at Senate......eeeeeven. 5 2
Nominations at White House.......... 2 b
Final Process at JUSTICe . et vt vn s vne.. 4 Y4
In Process at JuStice....uve'eeeueen. 14 16
.S. MARSHALS (94 positions)
ADPOINtTEd. v vt ittt e e e e 22 22
Nominations at Senate......ee.eueeenen. 25 20
Nominations at White House.......... 1 4
Final Process at Justice......vuenv... 4 b
In Process at JUuSticCe ... v i nnns 24 27

*We are awaiting recommendations from commissions or Senators

on vacancies where there are

no candidates.
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THE PRESIDENT HAS SEEN, %A

THE WHITE HOUSE /é

WASHINGTON

September 10, 1977

MEMORANDUM FOR THE PRESIDENT AND VICE PRESIDENT

FROM: Stu Eizenstat ES'AUL
Bob Lipshutz ;?f////
.7
RE: Revised Bakke/E%%ef

We have reviewed Justice's revised brief in the Bakke case,
which we received last evening. The brief was written prior
to the meeting yesterday which established certain principles
for handling this case and so does not incorporate these
principles.

For the most part the revised brief is the same document
which Justice submitted last week, with two important changes.
First, there is a new introductory section to the argument
which concedes the evidentiary difficulties and says that
"too much is unknown about the Medical School's program to
allow a confident assessment of its constitutionality" (p.
20) . Second, the conclusion is not yet written, and Justice
says it is considering four different positions to take on
the constitutionality of the University's program, including
two which would permit us to avoid passing on the question
(see p. 86).

As rewritten, even with the changes mentioned, the brief
still poses major problems:

1. Constitutionality of the University's Program.
Although the revised brief, as noted, appears more flexible
on this question, apparently Justice is still inclined to
"evaluate the Medical School's program as the evidence and
record show that it has been applied to respondent" (p. 21),
although the brief notes that as indicated above, "too much
is unknown about the Medical School's program to allow a
confident assessment of its constitutionality". Given both
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Position of the United States As Outlined in the

Proposed Bakke Brief Prepared by the Solicitor General

1) The U.S. strongly supports, encourages and
promotes affirmative action programs to help bring
disadvantaged minorities into the mainstream of American
life in jobs, educational institutions and all walks of
life. The court is urged to reverse the sweeping and
erroneous interpretation of the equal protection laws by
the California State Supreme Court that race may not be
considered in affirmative action programs.

2) The U.S. believes that rigid, inflexible racial
quotas -- which have the effect of barring people who may
have disadvantages similar to those of racial minorities
from participation in certain programs solely because
of their race -- does not pass constitutional muster.

3) The U.S. is convinced from a review of the
sparse record that the Bakke case may be an inadequate vehicle
for determining the limits of affirmative action as posed
in the administration of the special admissions program
of the University of California.

4) In the event the court does not dismiss the
writ as having been improvidently granted because of the
inadequacy of the record, or remand for additional fact-
finding, profound constitutional questions will be posed
that vitally involve the interest of the United States.
Because of the overriding importance of these questions
the United States feels compelled to set out its position
favoring vigorous affirmative action and opposing rigid
quotas. The disposition of Bakke's individual
claim because of the peculiar facts presented by this sparse
record, and the failure of the University to contest his
claim adequately, affects no interest of the United States.
As amicus, therefore, we propose to make no suggestion to

the court as to ultimate disposition.
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THE PRESIDENT HAS SEEN,

THE WHITE HOUSE

WASHINGTON

September 12, 1977

MEMORANDUM FOR: TIM KRAFT
FROM: BUNNY MITCHELL

The NAACP national board is meeting in New York
today. Anxiety over Bakke is at fever pitch.
The board requested a meeting with the President
today to share their concerns over our alleged
(and previously published) position.

I convinced them a meeting was not necessary;
however, I do believe reassuring words from the

President to Ben Hooks (via telephone) would be
very helpful.

The press is swarming around the Board waiting for them
to issue acrimonious statements. Hooks will have a
press conference today.

Please see if the President is amenable to receliving
a phone call from Hooks around 3:30-4:30 p.m. today.

Thanks.

(Please advise -- they'1ll call me around 3:00 p.m.)
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THE PRESIDENT HAS SEIl.

THE WHITE HOUSE

WASHINGTON

September 12, 1977

Mr. President:

I am planning to be away from the office
tomorrow and a half a day on Wednesday

due to the religious holiday, Rosh Hashanah.

I will leave a number where I can be reached.

Stu



2100

THE WHITE HOUSE

WASHINGTON

September 12, 1977

MEMORANDUM FOR THE PRESIDENT
FROM: FRANK MOORE f m.

SUBJECT: MEETING WITH REP. PETER W. RODINO, JR. (D-NJ)

While campaigning in New Jersey on Saturday, you told Congressman
Rodino that you would meet with him today or tomorrow. The
appointment has been scheduled for 3:00 p.m. today. Chairman Rodino
will want to discuss the Bakke case. He will be supportive of the
position of the Black Caucus. Attached is the most recent memo

from Stu's office concerning this matter.
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MEMORANDUM FOR: The President

SUBJECT: Amicus Curiae Brief for the United
States in The Regents of the University
of california, v. Allan Bakke

This morning I saw for the first time a copy of a
draft of the above-captioned brief. This proposed brief
is, in my judgment, both legally and politically bad. I
believe you should not approve the brief.

I. Nature of the Presidential Decision.

Your decision should be based upon whether you
wish to ask the Supreme Court, on the record in this case,
to make a new statement of the law, or whether, instead,
you wish your Attorney General to advise the Court on the
question of the permissibility or inpermissibility under
existing Constitutional doctrine, of the denial of admission
to Bakke by the University of California.

I believe, and strongly advise, that you should
publicly state that you do not wish to politicize this issue,
and that you have asked the Attorney General to advise you
and the Court whether the Constitution prohibits the
selection process used by the Univeristy of California.

II. The Present Position Stated in the Brief.

The Government has answered yes to the question
of whether a State University may take into account the
race of applicants in making offers of admission to its
medical school. The cases cited in the brief are strong
support for this position, as are the data showing the
reality of deprivation of opportunity resulting from
membership in a racial minority. I believe you should
support this position strongly.
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oHE PRESIDENT HAS SEEN.

THE WHITE HOUSE Jgé

F WASHINGTON
September 9, 1977 <ji

MEMORANDUM FOR THE PRESIDENT

FROM: KITTY SCHIRMERZS
REX GRANUM @x S'.[\L
STU EIZENSTAT

SUBJECT: SHIPPINGPORT BREEDER REACTOR CEREMONY

We have followed up on Jim Free's memo to you, and have
explored the possibility of arranging for you to pull the
switch on the Shippingport Breeder Reactor next week prior
to the vote on the Clinch River Breeder Reactor.

We had a lengthy meeting on Shippingport with Admiral Rick-
over's representative today.

Because the Clinch River vote 1s expected Friday, the event
would need to be, at the latest, Thursday. The Thursday date
is the earliest full capacity at Shippingport could be
achieved.

While, in response to our exploratory questions, Admiral.,
Rickover has instituted a program to achieve full power at
Shippingport by next Thursday, we recommend against trying
to link Shippingport with the Clinch River vote.

This is because:

- On ERDA's original schedule, the event would
not be held until November or December, and the
hurried-up nature of a Thursday event would
almost inevitably become part of the press
reports,

-- The reactor has not yet been tested at 100 per cent
capacity, and their original schedule calls for
completing the testing over the next six weeks.
Although Admiral Rickover is pushing full steam
ahead to get to full power by next week, there is
always the possibility of unanticipated delays or
problems. The major news peg for a Thursday event
is achieving full power at Shippingport, and missing
this goal would cause embarrassment.



- Thursday will be a full news day with the Lance
hearings, French Prime Minister Barre's visit,
and Mrs. Carter's preliminary Mental Health Commission
report. These events make it more difficult to get
evening news coverage.

- The impetus for doing this next week is to clarify your
views on Clinch River. The same objective can be
achieved by making an opening statement in your news
conference scheduled for Wednesday, and coverage is
more certain. You could include a status report on
the Shippingport Breeder in that statement and
reiterate your intent to throw the switch later this
fall. You would also have more flexibility to talk
about other aspects of our advanced nuclear R & D
program.

Because of our exploratory questions, Admiral Rickover is now
gearing up for full power by next Thursday, and we wish to
give him an answer one way or the other by this evening.

If you agree that the switching-on should wait until November
or December, we will continue to work with the Admiral's
representative to insure that the event then is a success.

L// Agree with recommendation

Disagree

Discuss further






Memo for the President CSZ /434,47/ j§7
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From Jim Fallows /‘—

Subject; United Way Taping /er ;775)f'jﬁuazz
e - AZV

Here are two drafts of a brief statement you are Py 3 AL P
supposed to make for the United Way. -
dte 1F - A%.auf

The second statement is a revision of the one the United Aéffzth
Way sent over; it's essentially an advertisement for them. =
Because ypur statement is going to be carried over all three £
networks in prime time, I thought it was worth trying to do

a little more than that. The first statement is one I've written
which is more about voluntary efforts in general. It only

mentions the United Way once or twice. I hope you will choose

to make a statement of this type, rather than the safer version

the United Way wants; but if this doesn't seem right I will

be happy to make changes.

As soon as you have decided on a text, will you let Barry
Jagoda hknow, so that he can put it on the teleprompter for
the taping? Thank you very much.
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done. It can be--but only if we decide to do it for our-
selves.

Our government should carry-out its proper responsibil-
ities as well as it can. But my experience as a legislator,
governor, and now as President has convinced me that gov-
ernment newer does its job so well as when our private citi-
zens freely decide to do as much as thiy can themselves.

There is another reason why we have to rediscover our
traditionof voluntary effort. Helpingcother people is part
of being complete as human beings. My family's commitment

Jort
to voluntary action has beenﬂbased on our religious be-
lief. But whatever faith someone may hagve, or none at all,
all of us know that sharing with others, and looking beyond
our own interests to the interests of society, is part of
a rich, full human life. That is a lesson I have tried to
teach my children, and one I feel is important for all of

us as Americans. We are never so true to ourselves, as in-

dividuals and as a nation, as when we freely help others.

Electrostatic Copy Made
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The organizations of the United Way have long stood for
the voluntary tradition in America. I have seen their programs
that help the ageé the sick, and the handicapped through
agencies such as the Mental Health Association, the Red
Cross, the Urban League, Family Counselling, Boy and Girl
Scouts, Children's Welfare Services, the YMCAg/and YWCAS,
the Salvation Army, and many others.

United Way's low~cost approach of maising money in a
single campaign, at the workplace, is a sensible, efficient
way of raising funds and delivering services. I want to
salute the millions of United Way volunteers and professionals,
and to urge each of you to give your fair share.

In vhatever way you can, I hope you will remember the
importance of voluntary action. In 1961, Presdident Kennedy

/¢0

said, "Ask not what your country can do for you; ask what -
you can do for your country." Now I hope we can say, "Ask

not what your country can do for you, but what we can do

for each other.”
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veterans could qualify for benefits. Senator Cranston spoke with you
about this on Friday. The House will consider its version of the bill

on Monday.

-- Senator Cranston has said that Rep. Robin Beard (R-TN) will agree to
recede on his amendment to the HUD Appropriations conference report if you
agree not to prevent S. 1307 from becaming law. As you know, the Beard
amendment would delete altogether funding for benefits granted to upgraded
veterans.

-- You will be receiving a memo by Monday from Stu, Bob Lipshutz and
me suggesting a course of action.

8. DON TUCKER NOMINATICN

-—- Senator Cannon met with Bob Lipshutz on Saturday to brief him on the
internal report the Committee has compiled on Tucker's background. The
Senator told Bob Thamson on Friday that it is very unlikely that Tucker
will be confirmed. All Republicans are currently against and two Democrats
have publicly expressed their reservations. Bob Lipshutz will report to
you on the substance of their report. The Press Office has been informed
that the Cannon-Lipshutz meeting was held, that we have received an interim
report from the Cammittee, and that we are studying the report. There is
rapidly growing press interest in the nomination.

-- We have contacted Senators Stone and Chiles. I will report to you
personally on those conversations.

9. MISCELIANEOUS INTELLIGENCE

-— The Panama Canal briefings for praminent private citizens are getting fboé{
rave reviews. We are considering adding additional states.

—— Senator Durkin wants you to know he would vigorously oppose the rumored
sale of F-15's to Saudi Arabia.

-— Gov. Ray last week flatly stated he would not run against Dick Clark.
Polls showed Clark trailing Ray by a substantial margin. Obviously, Clark
is elated.

-- Gov. Thompson recently said he would not seek Tom McIntyre's Senate seat.
However, he has also stated he might reconsider if McIntyre votes "wrong"
on Panama. The Governor would be a formidable opponent for McIntyre.

-— Jim Wright asked to be "let off the hook" on the breeder. He said he
won't hurt us but he cannot support the Administration's position.

-— Rep. Chris Dodd is thinking about running for Governor of Connecticut.

-— Rep. Bob Carr is thinking of running for the Senate in Griffin's seat.















